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1 . Canieron Broadcasting, Inc. (“Cameron”) hereby opposes the “Motion to Dismiss 

Counterproposal” (“Motion to Dismiss”) filed by Infinity Radio Operations, Inc. (“Infinity”) 

with respect to the counterproposal tiled by Cameron on July 15,2002 in the above-captioned 

proceeding. As set forth below, Infinity’s concerns here are largely misdirected: to the extent 

that any problem might exist along the lines identified by Infinity, i t  is a problem not with 

Cameron’s counterproposal, but rather with the counterproposal of Marathon Media Group, 

L.L.C. (“Marathon“) for the allotment of Channel 233A at Tecopa, California in MM Docket 

No. 01-135 (Caliente, Nevada). 

2. The primary thrust oflnfinity‘s Motion to Dismiss is the claim that Cameron’s 

counterproposal in the instant proceeding -- ;.e., the proposal to allot Channel 234C to Pahrump, 

Nevada i n  MM Docket No. 02-124 (Amboy, California) -- was barred by a “protected allotment 

petition” (see Motion to Dismiss at 2, 5) which Marathon had previously filed as a 

counterproposal in MM Docket No. 01-1 35 (Caliente. Nevada). According to Infinity, 

[Marathon’s] Tecopa channel [proposal] was the subject of Public Notice, Report 
No. 2506 issued on October 23,2001, with Reply Comments due on November 7,2001, 
a date well before Cameron filed its July  2002 Counterproposal. As a result, when the 
[Cameron] Counterproposal was “initially filed,” the Tecopa channel required protection 
from Cameron’s subsequently filed Counterproposal. See Pinewood, South CLlrolinu, 
5 FCC Rcd 7609 (MMB 1990); Muwn, Texus, DA 02-1 389 (MMB 2002), recon. 
pending; Benjurnin, Texa.s, DA 02-1 372 (MMB 2002), recon. pending; Tuccou, Georgia, 
DA 01-2784 (MMB 2001). 

Motion to Dismiss at 5 

3. In advancing this argument, Infinity is simply picking up a cudgel originally 

brandished, but then dropped, by Marathon earlier in this proceeding. Marathon submitted Reply 

Comments herein which sought the dismissal of Cameron’s Pahrurnp counterproposal for 

essentially the same reasons now advanced by Infinity. I 

~ ~ 

Since Marathon’s Reply Comments closed 0111 the conimentireply comment cycle in MM Docket I 

(Foornole conrrnued on nexrpage) 
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4. The problem with the lnfinity (nee Marathon) argument is that it assumes that 

Marathon’s Tecopa counterproposal was, in fact, “protected”. That assumption is wrong. 

Infinity failed to dig deeply enough into the Commission’s records to realize that, when it was 

filed, Marathon’s Tecopa counterproposal was itself barred by an already-pending proposal in 

another proceeding. 

5. In  March, 2001, the Commission issued a notice of proposed rule making, DA 01 

693 (released March 16, 2001) in MM Dockct No. 01-69 (Parker, Arizona). The deadline for 

counterproposals in MM Docket No. 01 -69 (Parker, Arizona) was May 7, 2001. In response to 

that notice, Farmworker Educational Radio Network, Inc. (“FERN”) submitted a timely 

counterproposal to, inrer a h ,  allot Channel 234CO to Searchlight, Nevada. 

6. On August 13,2001, Marathon filed its Tecopa Counterproposal in MM Docket 

No. 01.1 34 (Caliente, Nevada). The deadline for counterproposals in that proceeding was 

August 13, 2001, so Marathon’s counterproposal was timely as far as the Caliente, Nevada 

proceeding went. But Marathon’s Tecopa Counterproposal was also mutually exclusive with 

(Foolnote conlinuedfrom precedig page) 
No. 02-124 (Amboy, California), Caineron did iiot have an opportunity to respond as a inatter of right to 
Marathon’s ill-founded arguments. While Cameron was contemplating seeking permission to file a 
respoiise, Marathon advised Cameron that Marathon was willing to revise its Tecopa counterproposal to 
eliminate any arguable mutual exclusivity. Since the revision of Marathon’s Tecopa counterproposal did 
not require any modification at  all of Cameron’s Pahruinp counterproposal, and since Cameron expected 
that tlie elimination of even arguable inutiial exclusivity would lead to the withdrawal of Marathon’s 
suggestion tha t  Cameron’s counterproposal should be dismissed (which it did) and thus remove potential 
delays i n  the processing of  the instant proceeding, Cameron of course had no objection to Marathon’s 
proposed revision. Marathon lias since submitted its proposed revision ( in  conjunction with the pleading 
to whicli Infinity is ostensibly responding with its Motion to Dismiss), and as a result the viability of 
Marathon’s Tecopa counterproposal is 110 longer a matter of potential concern here. 

Cameron is constrained to observe that the overall counterproposal advariced at Marathoii’s 
suggestion -- ?.e., its proposed revision of its Tecopa proposal to eliminate the mutual exclusivity with 
Cameron’s Palirump proposal -- would, i f  adopted, permit the Commission to resolve promptly two 
separate proceedings, with consequent improvements in FM allotments and FM service to the public. To 
the extent that that result can he achieved without undue delay to the favorable resolutio~i of Cameron’s 
counterproposal, Cameron suhniits that the Coniinissioii lnay pllrsue sucli an approach. 
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FERN’S earlier-tiled Searchlight Counterproposal and, as noted above, the deadline for filing 

proposals mutually exclusive with the original Parker, Arizona proposal was May 7, 2001, more 

than three months before Marathon’s counterproposal was filed. Having met that deadline, 

FERN’S Searchlight counterproposal was protected against later-filed mutually exclusive 

proposals. Marathon’s Tecopa Counterproposal therefore could not he considered and should 

have been summarily dismissed. E.g., Pinewood, ,Sourh Carolina, 5 FCC Rcd 7609 (1990); 

Mason, Texas. supra; Benjumin, Texu.~, supra. 2 

7. The Searchlight Counterproposal was ultimately dismissed on May 24, 2002. 

Parker, Arizonu, DA 02-1249 (released May 24, 2002). At that point, of course, i t  was too late 

for Marathon to re-file its Tecopa Counterproposal, because that counterproposal i s  mutually 

exclusive with the proposed Caliente, Ncvada allotment as to which counterproposals were due 

no later than August 13, 2001. So Marathon’s Tecopa Counterproposal cannot be considered 

here. See, e.g., Mason, Texa.~, DA 02-1 389 (released June 14, 2002), recon. pending; Benjamin, 

Texas, DA 02-1 372 (released June 14, 2002), recon. pending. 3 

’ For an  impassioned defense of the wisdom, efficacy and ultimate validity of the first-come, first-served 
approach to allotments -- i.e., the approach which here necessitated the dismissal of the Tecopa 
Counterproposal --the Commission’s attention is directed to the Opposition filed on August 19, 2002 by 
Rawhide Radio, LLC (“Rawhide”) with respect to the petitions for reconsideration i n  the Muson, Texas 
(MM Docket No. 01-131) and Benjumin, Texns(MM Docket No. 01.133) proceedings, both ofwhich are 
cited by Infinity (and both of which were cited by Marathon as well). While the defense advanced by 
Rawhidc may not be universally applicable (.we, e.g., the Reply to the Rawhide Opposition filed by the 
Petitioner for Reconsideration i n  those proceedings), it is certainly applicable here, as discussed in 
Paragraphs 6-8, above. Nor could Marathon (were it to be given the opportunity) disclaim the arguments 
advanced by Rawhide, as those arguments were advanced by the same counsel who represents Marathon. 

~’ Cameron’s Pahrump cou~iterproposal would also have been inuttially exclusive with FERN’S 
Searchlight counterproposal -- hur for the fnctthal the Searchliglit proposal was dismissed in May, 2002, 
while the Pahrump proposal was not submitted unt i l  two motiths later, in July, 2002. So there was ino 
mutual cxclusivity. Moreover, Cameron’s Pahruinp counterproposal includes the express concurrence of 
FERN, thus coiiclusively foreclosing any conceivable argument that the dismissed Searchlight proposal 
might somehow preclude the Palirump proposal. 
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8. The record in MM Docket No. 01-69 (Parker, Arizona) reflects that a motion to 

dismiss FERN’S counterproposal was tiled by a party represented by counsel for Marathon. So 

we may assume that, at the time Marathon filed its Tecopa Counterproposal, Marathon (through 

its counsel) may have believed that the FERN counterproposal was defective in some way and 

therefore subject to dismissal at some time. But that does not mean -- as Infinity’s argument 

would seem to suggest -- that Marathon could simply ignore the Searchlight Counterproposal, 

file its own Tecopa Counterproposal, and claim that that later-filed counterproposal was holding 

a place in  some line or queue which might entitle Marathon to some preferred position should the 

Searchlight Counterproposal ultimately be dismissed. 

9. Even the authority on which Infinity itself (and Marathon before it) relies is to the 

contrary. 

10. In Pinewood, South Carolino, .siipm, cited by Infinity, a party (the “Pinewood 

Proponent”) had filed a rule making petition which. as i t  turned out, was mutually exclusive with 

a counterproposal (the “Summerton Counterproposal”) filed earlier in response to a notice of 

proposed rule making. The Pinewood proposal was dismissed because of the earlier-filed 

Summerton Counterproposal. The Pinewood Proponent argued extensively that the Summerton 

Counterproposal was flawed for multiple reasons, but its arguments were unavailing. The 

Commission summarized its position as follows: 

The untimeliness of the Pinewood proposal now requires that [the Pinewood Proponent] 
await the outcome of [the Summerton proceeding]. If [the channel in question] is not 
assigned to Summerton, [the Pinewood Proponent] may then resubmit its petition for 
rule making proposing [that channel] for Pinewood. 

5 FCC Rcd at 7610,712 (emphasis added). Thus, where an allotment proposal is untimely, it 

must be dismissed (as was the Pinewood proposal), even if the mutually exclusive proposal 

which mandates that dismissal may itself be flawed in some respect. Only after the fate of that 
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earlier-filed mutually exclusive proposal is resolved adversely to that proposal can the later-filed 

counterproposal be “resubmit[ted]”, .see id. 

11. Marathon has conceded that its Tecopa Counterproposal was in conflict with the 

FERN Searchlight Counterproposal. And the Commission’s records establish beyond argument 

that the Searchlight Counterproposal was timely filed on May 7,2001, the counterproposal 

deadline in the Parker, Arizona proceeding, while the Tecopa Counterproposal was not filed until 

August 13, 2001. Thus, the Tecopa Counterproposal was unquestionably late-filed and i t  should 

have been dismissed. E.g., Pinewood, South Carolina, supra. 

12. Infinity’s argument (first advanced, of course, by Marathon) assumes that 

Marathon was entitled to: (a) file a counterproposal which it knew to be blatantly defective and 

then (b) hide out somewhere in the Commission’s files, waiting and hoping that the source of its 

defect ( i ,e, ,  the FERN counterproposal i n  Docket No. 0 1-69 (Parker, Arizona)) might somehow 

be removed. And should that source indeed be removed, the Infinity (nCe Marathon) argument 

next requires that the initial filing date of the Marathon counterproposal automatically entitled i t  

to some preferred position, nuncpro func, in a queue of competing proposals, even if its proposal 

was unquestionably defective as of that initial filing date. 

13. The problems with that apparent position are several. First, it is clear from, e.g., 

Pinewood, Sozrlh Carolina -- a case on which Infinity itself places primary reliance -- that a 

Sce al,vo Rawhide’s Opposition to the Ma.roi7. Tcxu.5 and Beiljamin. Taus  petition for reconsideration 4 

described i n  Footnote 2. above: 

There is 110 way to accommodate late-filed conflicting petitions or applications in an efficient 
administrative manner. . . . Should [a late-filing petitioner for an allotment] be permitted to file 
late and occupy spectrum that other parties could use in legitimate non-conflicting proposals 
while tlie Commission makes a determination?. . . Ofcourse not. 

RawliideOppositioii to Petition for Reconsideration ill MM DocketNos. 01-131 and 01-133, filed 
August 19,2002. 
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defective allotment proposal must be dismissed whether or not some question exists concerning 

the validity of the allotment or proposal which gives rise to the defect. According to Pinewood, 

if the problem is at some point resolved so as to permit the initially-defective allotment proposal, 

then that proposal may thereafter be “resubmitlted]”. In other words, in Pinewood the 

Commission clearly indicated that defective proposals would have to be dismissed subject to 

resubmission if and when the defect was eliminated. 

14. Further supporting that notion is the fact that the Commission has consistently 

held that allotment counterproposals must be free of defects as of the date they are filed. See. 

e . g ,  Broken Arrow, Oklahoma ei  al., 3 FCC Rcd 6507, 651 1, n. 2 (Policy and Rules Division 

1988); Springdale, Arkansas et al., 4 FCC Rcd 674,677, n. 7 (Policy and Rules Division 1989); 

Delroii, Texas et al., I3  FCC Rcd 16561, 16563 (Allocations Branch 1998). In view of the clear 

mutual exclusivity between the Tecopa proposal and the previously-filed-and-then-still-pending 

Searchlight proposal, the former obviously fell well short of this standard and should have been 

dismissed. 

15. Further supporting that notion is the fact that the Commission has never 

announced any “queue” system in the allotment area. That is, the Commission’s ru les and 

processes do not provide any mechanism for submitting defective proposals and then having 

those proposals sit in a file drawer somewhere in the Commission until some subsequent event 

supposedly cures the defect, at which point the defective proposal is suddenly treated as if it had 

been defect-free from day one. Such an approach to allotments would wreak havoc on the 

Commission’s processes, as i t  would make i t  virtually impossible to determine on any given day 

whether any particular proposal is acceptable or unacceptable. Marathon’s counsel, for one, has 

expressly recognized this. See, e.g., Footnote 4, above. 



16. Accepting Infinity’s argument here would lead to a dramatic increase in the filing 

of clearly unacceptable proposals, as proponents would likely see no harm in lobbing in flawed 

proposals in the hope that, at some point down the line, lightning might strike and those 

proposals might become sound. The Commission’s processing staff, already faced with a surfeit 

of acceptable proposals, would suddenly be faced with an overwhelming increase in proposals, 

most of them defective. And bona fide proponents attempting to advance valid proposals would 

be faced with uncertainty and delay of far greater magnitude than they face today. 

17. Unless the Commission is prepared to take this dramatic step off the cliff and 

suffer the inevitable, and likely irreversible, consequences of the steep and slippery slope down 

which i t  would quickly slide, the Commission should act promptly here: i t  should reject 

Infinity’s arguments and do what is necessary to assure that untimely proposals do not take root 

in the Commission’s files and that, if perchance through some inadvertent oversight they do take 

root, thcy are extirpated as soon as their presence is recognized. 

18. lnfinity also claims that Cameron’s counterproposal: (a) runs afoul of the 

Commission’s “policy against contingencies in rule making proceedings”, Motion to Dismiss 

at 7, n. 2; (b) does not have consent from enough affected stations; and (c) is therefore subject to 

dismissal on those bases. Again, Infinity dramatically overstates its case. 

19. In connection with the preparation of its counterproposal, Cameron obtained the 

consent of KJUL License, LLC (“KJUL”), the licensee of Station KSTJ(FM), Boulder City, 

Nevada, to the submission of the counterproposal. After the counterproposal had been filed, 

KJUL filed a motion IO dismiss Cameron’s counterproposal. In that motion, KJUL 

acknowledged that it had initially consented to the filing of the Cameron counterproposal, but 

had since withdrawn that consent. But less than a week later, KJUL withdrew its motion to 

dismiss, reciting its renewed consent to that counterproposal. So the record reflects that 
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Cameron did (even by KJUL’s admission) have KJUL’s consent to the original submission of the 

counterproposal. 

20. Infinity tries to cram the facts of this case into the convenient (for Infinity’s 

purposes) pigeon-hole category of“contingent proposals” which are (according to Infinity) 

proscribed by Commission policy. See Motion to Dismiss at 7-8, citing Cul andShool, Texas, 

11 FCC Rcd 16383 (Allocations Branch 1996) and Auburn, Alabama, DA 02-2063, released 

August 30,2002. But the “contingent proposals” proscribed by the cases on which Infinity relies 

inbolved contingent regulalory matters then pending before the Commission. In the 

Commission’s words. 

it is our policy not to accept rulemaking proposals that are contingent on tlze licensing of 
facilities set forth irr an outstauding construction permit or are dependent upon final 
action in another rulemaking proceeding. 

Auburn, Alahamu at  3,74 (emphasis added). But the instant situation does not involve any such 

regulatory “contingency”, and Infinity’s suggestion to the contrary is plainly misguided, if not 

unfortunately disingenuous. 

Auburn, Alubuma involve situations such as that presented here. But they do not, and no amount 

5 Infinity would doubtless prefer that Cur und Shoot, Texus and 

of careful redaction by Infinity can make them do so. 

21. Infinity’s arguments relative to some supposed lack of consent are equally 

spurious. According to Infinity, Cameron did not have KJUL’s consent, and that in turn meant 

that Cameron lacked consent of three affected stations, one more than permitted by Commission 

policy. 

22. According to Infinity, the Commission’s policy requires that 

Presumably Infinity was aware of the sentence quoted above, as it appears iii the Auburn, A/abamu 
decision immediately hefore the language quoted by Infinity at  Footnote 2 to its Motion to Dismiss. 
5 
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counterproponents reach “an assurance among the affected stations to the proposal , . . in 
ndvance ofihe,filing ojthe perition.” 

Motion to Dismiss at 8 (emphasis added by Infinity). But i t  is clear that Cameron did have such 

assurance “in udvunce o j h f i l i n g  o/’/he petition”. Not only did Cameron so state in its 

counterproposal, but KJUL expressly confirmed that in its motion to dismiss. So Cameron’s 

counterproposal did comply with the Commission’s policy. 

2 3 .  While Infinity attempts to make much of the fact that KJUL’s consent was 

momentarily withdrawn, that fact is o f  no consequence for at least two reasons. 

24. First, KJUL has reached agreement with Cameron concerning matters relating to 

the possible acquisition of Station KFLG-FM by KJUL’s parent. The negotiation process took 

longer than the parties had expected, but agreement has been reached. ‘ 
25. Second, the momentary “hiccup” reflected in KJUL’s motion to dismiss and 

subsequent withdrawal of that motion to dismiss cannot be deemed fatal in any way to 

Cameron’s counterproposal. Infinity appears to believe that rulemaking proponents must have 

legally binding and enforceable agreements with all othcr affected licensees prior to filing their 

rulemaking proposals. That is not the law. To the contrary, the Commission has never to 

Cameron’s knowledge required rulemaking proponents to enter into formal, legally binding and 

enforceable agreements with other affected licensees prior to the submission of their proposals. 

Cameron recognizes that, in its withdrawal of its motion to dismiss, K J U L  indicated that it would report b 

to the Cominission on the status o f  its agreement with Cameron within 30 days of that withdrawal. 
Cameron lhas no control over KJUL and was not in a position to compel KJUL to follow u p  on that self- 
imposed reporting commitment. But from Cameron’s perspective, no follow u p  was necessary. The last 
report from KJUL correctly indicated that KJUL consented to the filing of the Cameron couiiterproposal, 
and  unless and until  that circumstance changed, there was technically nothing to report. And ill  any 
event. any reporting by KJUL on this subject was purely voluntary and not a matter of regulatory 
compulsion. As a result, KJUL can hardly be faulted for any failure to follow up, and Cameron -- which 
did not represent that it would tile any follow u p  report and which had no control over KJUL, which did 
make such a representation 1- is even less subject to blame 011 this score. 
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All that is needed is the other parties’ consent to the filing, which Cameron clearly had in this 

casc. The details of the relationship and the obligations to be borne by the parties at the time the 

rulemaking changes are implemented can be, and often are, left open until such implementation. 

For example, in Cblmmhus, Nebrasku, 59 RR2d 1184 (Allocations Branch 1986), cited by 

Infinity, the Commission acknowledged that a proponent might be expected to pre-pay 

reimbursement costs into an escrow fund in order to assure that other affected licensees would 

not have to wait unduly long for their reimbursements. The Commission’s recognition of the 

likely need to adjust the parties’ relationship at the time of implementation clearly demonstrates 

that the Commission does not anticipate, much less require, that the parties’ relationship be 

concretized in all respects prior to the filing of the rulemaking proposal. 

26. Since Cameron did have, and continues to have, KJUL’s consent to the filing of 

its counterproposal, the momentary disruption reflected in KJUL’s since-withdrawn motion to 

dismiss is of no consequence here. 

WHEREFORE, for the reasons stated, Cameron Broadcasting, Inc. opposes the Motion to 

Dismiss filed by Infinity Radio Operations, Inc 

Respectfu I1 y submitted, 

Is1 &I&&? 
F. Cole 

Fletcher, Heald & Hildreth, P.L.C. 
1300 N. I 7Ih Street - 1 
Arlington, Virginia 22209 

Floor 

(703) 812-0483 

Counsel for (hmeron Broadcasting, Inc 

November 20,2002 
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